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Executive Summary

Introduction

Managed care evolved from concerns about out-of-control health care
costs. Originally confined to the private health care sector, managed
care has now expanded to the public health care sector as well,
including state Medicaid programs. Critics of managed care argue that
hard-to-serve populations with complex needs, such as persons with
severe mental illnesses, are particularly vulnerable to being denied
necessary care in managed care systems driven by the desire to con-
tain costs. Unfortunately, these concerns have often proved valid in
public and private sector managed behavioral health care systems.

Individuals with severe mental illnesses and their families are fre-
guently unaware of their rights in managed care systems and how to
assert them. This guide is intended to provide consumers, family
members, and advocates with an overview of their rights in public
and private sector managed care systems. It is also intended to provide
advocates with practical information they can use to influence the
design and implementation of managed behavioral health care sys-
tems and programs.

Consumers have different rights and protections in managed care
programs, depending on whether the managed care arrangement
originates through the public sector (usually state Medicaid programs)
or through private health insurance.

Legal Rights in Public Sector Managed Care

The 1997 federal Balanced Budget Act (BBA) led to changes in federal
Medicaid law that included a number of protections for persons with
mental illnesses enrolled in Medicaid plans. These changes include the
following:

0 Disclosure of information—Upon request, each Medicaid managed
care organization (MCO) and managed behavioral health organi-
zation (MBHO) must make available information in easily under-
standable form on

O Provider identity, location, qualifications, and availability.
O Enrollee rights and responsibilities.

[0 Scope of covered services
0 Grievance and appeals procedures.

Vil



Executive Summary

viii

Benefits covered and cost-sharing imposed by the MCO.
Service areas of the MCO.

Quiality and performance of the MCO.

Information or benefits available under Medicaid law that are
not available through the MCO.

I R R

0 Emergency Services—Emergency services must be covered by
Medicaid MCOs without prior authorization.

[0 Gag clauses—Clauses are not permitted that prohibit physicians
from advising their patients about MCO policies that have the
effect of denying or limiting care.

O Internal grievance procedures—Medicaid MCOs must establish proce-
dures to allow enrollees and providers to challenge denials of cov-
erage and payment for services.

[0 Adequate capacity and services—Medicaid MCOs must have adequate
capacity to offer and maintain an appropriate number, mix, and
geographic distribution of services.

O Parity—Medicaid MCOs must comply with the provisions of the
1996 Federal Mental Health Parity Act.

Mechanisms for Challenging Denials or Limits on
Care in Public Sector Managed Care

Filing internal grievances—Federal law requires Medicaid MCOs to
establish internal procedures whereby subscribers who feel that they
have been unfairly denied care can file grievances.

Medicaid fair hearings—Federal law requires state Medicaid agencies
to provide consumers with a Fair Hearing process before an objective,
impartial arbiter. Unfortunately, a recent report issued by the National
Health Law Program concludes that many state Medicaid agencies
have been slow to establish mechanisms for this process.

Filing a lawsuit—Consumers who are unable to get satisfaction
through internal grievances or the fair hearing process may consider
filing a lawsuit against state Medicaid agencies or against MCOs. These
lawsuits may be filed either under state tort laws or under federal
Medicaid law.

Influencing the Design and Implementation of Your
State’s Medicaid Managed Care Program

Advocates who want to influence the design or implementation of
state Medicaid managed care programs should start by obtaining and
reviewing certain key documents. These documents are public, and
states are therefore required to make them available to citizens upon
request. These documents include
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O Requests for information (RFIs)—In the first step toward designing a
managed care system, these documents are often used by states to
elicit information from stakeholders on key issues.

O Requests for proposals (RFPs)—These documents are used by states to
solicit proposals from MCOs based on the state’s outline for the
managed care system.

O Medicaid contract—The actual contract between the state or county
and the MCO. A second contract frequently exists between the
MCO and individual providers serving the targeted population.

O Medical necessity documents—These documents define the clinical
standards used by MCOs to guide decision making on whether a
service is necessary and therefore covered by the plan in individ-
ual cases.

O Other key documents include the MCQO’s utilization review guidelines,
practice guidelines, mechanism for reimbursing providers, and inter-
nal and external review processes.

Unfortunately, the BBA may have weakened the rights of con-
sumers and family members to provide direct input into the design
and development of Medicaid managed care contracts by eliminating
the need for states to obtain a waiver from the Federal Health Care
Financing Administration (HCFA). However, important sources of
rights for consumers and family members may still exist, including the
following:

0 Federal Medicaid law and the requirement that states establish med-
ical care advisory committees, which must include consumers of
Medicaid services.

[0 State Medicaid laws, some of which may require public notice and
input into the process of amending state Medicaid plans.

00 State contract procurement laws, some of which encourage consumer
participation in the public contracting process.

Medical Necessity

Medical necessity is the means by which MCOs and MBHOs deter-
mine whether and for how long to cover specific services for specific
populations. Consumer and family advocates should ensure that
Medicaid managed care contracts for people with severe mental ill-
nesses include

O Precise definitions of medical necessity that are sufficiently broad
to cover the comprehensive services required by persons with
severe mental illnesses over time.

O Language specifying that medical necessity determinations will
be made only by licensed psychiatrists, psychologists, or other
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gualified clinicians experienced in the treatment of people with
severe mental illnesses.

Language requiring that medical necessity decisions be made in a
timely fashion, without undue delay.

Language defining suicidal ideation and suicide attempts as med-
ical emergencies.

Language specifying that court-ordered treatment is included in
the definition of medical necessity.

Drug Formularies

Two methods are typically used by MCOs and MBHOs to limit access
to the newer, more effective but more expensive medications often
needed by people diagnosed with a severe mental iliness. These are

O

O

Restrictive drug formularies, which may not include some of the
newer atypical antipsychotic medications.

Fail-first policies, which require persons to fail first on one or more
older medications before they can have access to newer medica-
tions.

Consumer and family advocates should work to

O

O

0

Ensure that Medicaid managed care contracts do not impose
undue restrictions on access to atypical antipsychotic medications.

Advocate for state laws prohibiting unnecessary barriers to effec-
tive medications.

Advocate for inclusion of a separate pharmacy rate in the
Medicaid managed care contract, not one that co-mingles pharma-
cy into the general capitation rate.

Other Necessary Features of Medicaid Managed
Care Contracts

Medicaid managed care contracts that affect persons with severe men-
tal illnesses should also include

O

Programs for assertive community treatment (PACT) and other
intensive services that are available on a 24-hour, 7-day-a-week
basis.

Integrated treatment programs for individuals with co-occurring
severe mental illnesses and addictive disorders.

Comprehensive crisis services, including mobile crisis response
teams to respond to persons in urgent need of help.

Meaningful consumer and family participation in monitoring the
performance of managed care systems, such as consumer satisfac-
tion teams and facility monitoring teams.
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0 Separate and distinct criteria for the treatment of children and
adolescents with mental illnesses (if they are covered in the man-
aged care system).

O Adequate and accessible provider networks.

[0 Direct access to mental illness specialists (without requiring
enrollees to go through a gatekeeper).

[0 Accountability measures that are available to consumers, family
members, and other advocates.

Legal Rights in Private Sector Managed Care

All states and the District of Columbia require MCOs operating in the
private sector to have internal grievance procedures in place.
Additionally, 36 states and the District of Columbia require health
plans to participate in independent external reviews available to con-
sumers when they have exhausted the plan’s internal grievance
process.

Information about external reviews and how to initiate them can
be obtained from your state’s Department of Insurance. Grievance and
appeals mechanisms may also be available through other state agen-
cies such as the Department of Health or the Department of
Consumer Affairs.

Filing a Lawsuit

While filing a lawsuit is always a last resort, this sometimes may be
the only option when other methods for obtaining redress have failed.
In general, private insurance policies are subject to state laws and reg-
ulations. However, insurance plans provided by employers who self-
insure are preempted from state law compliance by the federal
Employee Retirement Income Security Act (ERISA). The legal rights
and remedies available to consumers under ERISA often are far more
limited than the rights and remedies available under state law.
Potential legal theories available under state laws against managed
care plans that are not exempted from ERISA include the following:

O Negligence lawsuits—Historically, negligence lawsuits have been
available only to remedy inappropriate care by physicians.
However, state legislatures and courts are increasingly recognizing
the rights of consumers to file negligence lawsuits against MCOs,
when denials of care can be directly attributed to the MCO.

[0 Breach of contract—Legal remedies for breach of contract are tradi-
tionally available only to those who are considered parties to the
contract; for example, MCOs and employers. Consumers often
are not considered parties. However, some courts may consider

Xi
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consumers as “third-party beneficiaries” and therefore allow them
to file breach of contract lawsuits against MCOs.

Americans with Disabilities Act (ADA)—For the most part, courts
have been very cautious in applying the ADA to private insurance
arrangements. However, ADA remedies may be available in cer-
tain circumstances under Title | (employment) or Title Il (public
accommodations). Additionally, remedies may be available against

state or county agencies under Title Il of the ADA.

[0 Confidentiality of medical information—New protections against
unauthorized breaches of confidential medical information by

health care providers or insurance companies are contained in fed-

eral rules issued on December 20, 2000, by former President
Clinton.

The information contained in this report should not be con-
strued as personal legal advice. If you feel that your rights
have been violated by a managed care organization or insur-
ance company, it is important to consult an attorney who is
familiar with your state’s laws.



Introduction

he landscape of our health care delivery system continues to

undergo dramatic changes, evolving from primarily a fee-for-
service system into a managed care delivery system. Health care in
the fee-for-service system involved health care professionals providing
services to consumers and billing the payer (the state Medicaid agen-
cies, consumers, and/or private insurance companies), who in turn
submitted payment to the treating provider.

In the managed care system, managed care organizations (MCOSs)
and health care providers are paid a fixed dollar amount, known as
the “capitation rate,” for each person who is enrolled in the managed
care plan. In developing the capitation rate, managed care organiza-
tions estimate what they believe the health care service costs will be
for participating health plan members and assume the risk of provid-
ing service and treatment to consumers in excess of the capitation
rate. Managed care organizations also factor in administrative over-
head and profit in establishing the capitation rate. The primary pur-
pose of the managed care system is to control the cost of providing
health care. Managed care organizations require review and approval
for most health care services and require services to meet their defini-
tion of medical necessity in order to cover the cost of the services.

Unlike managed care, the fee-for-service system involved con-
sumers going to see a medical provider of their choosing, who provid-
ed care and/or referred the consumer to a specialist for additional
care. The bill for the medical services was then submitted to and paid
by either health insurers or employers. Many complained that health
care costs were growing at an uncontrolled rate under the fee-for-
service system because it included little or no oversight of medical
providers and some providers consequently ordered unnecessary serv-
ices and drove up overall health care costs. Architects of the managed
care system expressed concern over rapidly rising health care costs.

A health care system that focuses primarily on reducing costs pres-
ents a threat to the health and well-being of one of our most vulnera-
ble populations—people with severe mental illnesses. There are docu-
mented cases of managed care organizations imposing barriers to con-
sumers receiving necessary care and treatment in the interests of cut-
ting costs and maximizing profit. For example, a managed care organi-
zation may refuse to pay for more expensive medications or assertive
community treatment (ACT) services.

Despite the real concern that managed health care will continue to
impede access to necessary care and treatment, it has also presented

Xiii
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the opportunity for positive change in the health care delivery system
that may actually benefit people with serious brain disorders. The
advent of managed health care has brought the opportunity for docu-
mented performance and accountability standards for treatment out-
comes. Accountability in treatment outcomes was generally not part
of the traditional fee-for-service system. Also, managed care favors
treatment in the least costly setting, with its goal to minimize health
care costs. This may raise visibility and awareness of the tremendous
need for far more community-supported and -based services, all of
which could increase the quality of life for persons with serious men-
tal illnesses.

Despite the opportunity for accountability presented in a managed
care delivery system, the system’s tendency to favor cost cutting over
providing critically needed care raises real concerns for mental health
consumers and advocates. Unfortunately, state and federal legis-
latures have not kept pace with the managed care revolution
by enacting adequate consumer protection laws. Although some
federal and state laws and regulations offer limited consumer protec-
tions, there are signs that state and federal lawmakers and policymak-
ers have grown increasingly concerned with managed care practices
and the lack of regulation. Politicians, whether responding to a sense
of what is right or to polls showing that people are being increasingly
frustrated and harmed by managed care practices, seem willing to
work on managed care reform. Family members and consumers need
to keep the pressure on by advocating for better access, accountability,
and improvements in the existing and future health care delivery
systems.

This publication provides a summary of your existing legal rights
in the managed care system and advocacy points to consider in work-
ing for positive change in our health care delivery system.



Glossary

he following are commonly used terms in the managed care deliv-
ery system:

Adverse selection: Adverse selection “occurs when plan enrollees include
a higher percentage of high risk individuals than in the average popu-
lation, resulting in the potential for greater health care utilization and
therefore increased costs.™

Any willing provider: Most managed care plans operate with a limited
number of mental health providers who must apply to and be accept-
ed into the plan’s network of providers to receive referrals from the
managed care plan. Many providers who were excluded from plan
networks advocated for any willing provider protection to permit
them to participate in managed care plan provider networks. States
responded with “any willing provider” (AWP) laws that require health
plans to allow “qualified providers” to participate on the plan’s net-
work. “Qualified providers” includes those who are willing to accept
the health plan’s terms and conditions for participation and have the
necessary experience and credentials to participate in the provider
network. Managed care plans have opposed enactment of AWP laws
because of the administrative expense associated with keeping muilti-
ple health care providers in the network.

Capitation: In managed care systems, capitation is a form of payment
made for the delivery of a defined set of services to a designated popu-
lation for a specified time period. Capitation is essentially a flat fee
paid to managed care organizations for each individual enrolled in the
plan to cover the health care costs incurred by those enrollees. It is
not based on the actual cost of services that are provided. Instead it
assumes and estimates the anticipated utilization of services given the
characteristics of the given population and the benefit plan design. A
capitated payment is typically made by a payer (e.g., state Medicaid
agency or private employer) to a managed care organization, which
then may subcapitate payment to health care providers or facilities.
Capitation is an example of a financial incentive used by managed care
plans to control health care costs, because the plan assumes the risk
that the cost of care for individuals enrolled in the plan will not exceed
the capitated rate paid by the payer. Capitation presents a real risk to
consumers because it estimates the average costs for the average

t SAMHSA, Partners in Planning: Consumers’ Role in Contracting for Public Sector
Managed Mental Health and Addiction Services (1988).

XV
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enrollee and fails to account for the cost of the intensive services often
needed by individuals with serious mental illnesses, which may result
in those individuals not receiving critically needed services.

Carve-out: Mental health and addictive disorder services may be pro-
vided to consumers by a full-service MCO or by a specialty carve-out
managed behavioral health care organization (MBHO). MBHOs pro-
vide clinical management and/or administrative services for payers
and manage services for individuals requiring mental health and/or
addictive disorder services. In contrast, a full-service MCO provides

a comprehensive health benefit package for primary and specialized
health services and integrates the clinical management of mental ill-
nesses and addictive disorders into its management of all conditions
and illnesses. Full-service MCOs may also contract or carve out servic-
es for mental illnesses and addictive disorders to MBHOs. Despite the
fact that there are significant differences between MCOs and MBHOs, this
report will discuss legal rights and advocacy strategies as they pertain to man-
aged care in general, and any reference to MCO and/or managed care system
applies to both MCOs and MBHOs.

Drug formulary/drug coverage: Pharmacy costs are the single most signif-
icant cost increase in health care today. Managed care organizations,
with policies and procedures that focus on controlling costs, have
responded by developing drug formularies, which are essentially a list
of specific medications covered by a managed care organization in a
benefit package.

An “open formulary” is a managed care organization list of medica-

tions that includes FDA-approved drugs. Although “open,” these for-

mularies often include other cost-control measures to encourage the

use of less expensive medications. For example, a managed care plan

may require a higher out-of-pocket payment (copayment) by the

enrollee for a brand-name drug than for a generic drug.

A “closed formulary” is a plan that denies reimbursement for specific
drugs or requires higher enrollee copayments for specific drugs, but
not all drugs. Forty percent of MCOs use closed formularies.?

As part of their formulary policies, MCOs may require pre-approval
before an enrollee can obtain specific drugs. MCOs may permit a for-
mal appeal if an enrollee’s request for coverage of a medication is
denied. Appeals and grievances require enrollees to convince the
managed care plan administrators to make an exception to approve
a medication not included on the formulary. Depending on the plan,
the process may be rapid and straightforward, or it may be convolut-
ed, time-consuming, and futile. (For more detailed information on
drug formularies, see NAMI’s publication Omnibus Mental 11Iness

2"Getting the Drug You Need,” Newsweek, April 26, 1999.
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Recovery Act—Access to Effective Medications: A Critical Link to Mental IlIness
Recovery.)

Financial incentives: Managed care contracts with health care providers
may include provisions that serve as a financial inducement to limit
necessary services that would otherwise be covered by the plan. For
example, such an arrangement exists when MCOs provide a bonus

or additional compensation to psychiatrists for not exceeding a certain
budgeted dollar amount in treating individuals. Clearly, this type of
agreement gives providers an incentive to reduce or limit medically
necessary care for consumers, because the providers receive additional
compensation for coming in under budget. Financial incentives in
compensation arrangements with health care providers are one
method managed care organizations use to reduce and control costs.
Twenty-nine states have enacted legislation to ban financial incentives
that compensate providers for providing less than medically necessary
and appropriate services.?

Gatekeeper: Many managed care organizations require enrollees to
receive a referral from either a primary care physician (PCP) or an
MCO plan physician for services for mental illness and/or addictive
disorders. MBHOs also often require, in lieu of PCP evaluation, a tele-
phone contact and discussion with an MBHO administrator before the
consumer may receive a referral to a network provider. The PCP or
other plan administrator is known as the gatekeeper because that
individual decides whether or not to approve a referral to a specialist.
Managed care plans may also require enrollees to obtain prior author-
ization for other types of services, such as emergency care, and/or
may require treatment providers to receive authorization from a gate-
keeper for continued services.

Medicaid: Medicaid is a jointly funded, federal-state health care insur-
ance program for people who qualify under income guidelines or as

a result of meeting other criteria. Medicaid covers approximately 36
million people, including children, elderly people, people with disabili-
ties, and those who are eligible to receive federally assisted income
maintenance payments.

® The Health Policy Tracking Service of the National Conference of State
Legislature reports that 29 states prohibit managed care plans from using
financial incentives to compensate a health care provider for providing less
than medically necessary and appropriate services. Those states are Alabama,
California, Delaware, Florida, Georgia, Idaho, lllinois, Kansas, Louisiana,
Maine, Maryland, Massachusetts, Michigan, Minnesota, Missouri, Montana,
Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, North Dakota,
Ohio, Pennsylvania, Rhode Island, South Dakota, Texas, Vermont, and West
Virginia. Health Policy Tracking Service of the National Conference of State
Legislatures, Issue Brief on Bans on Financial Incentives (August 16, 2000).

XVii
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Medical necessity: This concept is most critical because it constitutes the
fundamental way that MCOs deny or restrict services to consumers.
MCOs review provider and enrollee requests for services using a
“medical necessity” standard. If services are deemed medically neces-
sary, then, pursuant to the benefit contract, the MCO is required to
cover the cost of the services. Most managed care organizations devel-
op their own definition of “medical necessity,” and the troubling reali-
ty is that the definition often provides MCOs with broad discretion to
deny or restrict services. Many states have enacted laws that define the term
“medical necessity”” in the context of determining whether services are covered
by the plan. The most detailed, specific, and comprehensive medical
necessity protocols available to the public are those of a few state
Medicaid managed mental health programs.
Magellan Behavioral Health, the nation’s largest managed behavioral
health care organization, defines medical necessity as services by a
provider to identify or treat an illness that has been diagnosed or sus-
pected. The services must be (i) consistent with the diagnosis and
treatment of the condition and the standards of good medical practice;
(ii) required for other than convenience; and (iii) the most appropriate
supply or level of service. When Magellan considers the medical
necessity of inpatient care, it defines the term medical necessity as
meaning that “the needed care can only be safely given on an inpa-
tient basis.”™

Most managed behavioral health care organizations also use more
detailed clinical guidelines to determine the appropriate level of care.
Often managed care organizations employ utilization management
techniques, including a requirement of prior authorization before
services are provided, concurrent reviews after an admission, and ret-
rospective reviews after discharge, to determine whether or not servic-
es are medically necessary. MCOs have repeatedly been criticized for
failing to employ qualified health care professionals to make medical
necessity determinations and to participate in the utilization review
process.

Network providers: Most MCOs contract with a limited number of
health care professionals to provide services for individuals enrolled

in the plan. Those professionals are the “network providers” for the
MCO, and enrollees are often restricted to those providers in obtain-
ing referrals for care and treatment. A frequent criticism is that MCOs
maintain limited provider networks in the interests of keeping admin-
istrative costs down at the expense of offering consumers a meaning-
ful choice of mental health care providers.

*Magellan “medical necessity” definition and criteria obtained from the
Magellan National Provider Handbook available on the Magellan Web site,
www.magellan.com, accessed April 27, 2000.
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Point-of-service plans: A point-of-service (POS) plan allows enrollees to
obtain care and treatment from out-of-network health care providers.
Some MCOs offer POS plans. Most often, individuals enrolled in an
MCO offering a POS plan must pay a higher out-of-pocket cost for
that plan. The benefit of a POS plan is that consumers may obtain
and/or continue care and treatment with a trusted provider who may
not be part of the managed care organization’s provider network.
Some states have enacted laws requiring MCOs in the private sector
to offer a POS plan to enrollees. Those laws typically allow the MCO
to charge higher out-of-pocket costs for the POS plan.

Regulations: Regulations are state and/or federal rules, issued by the
executive branch of government, that managed care plans may be
required to comply with. Regulations are enforced either through
complaints filed with the state or federal agency that has oversight of
the managed care industry or through litigation. Often state or federal
laws require the executive agency with oversight responsibility for the
managed care/health insurance industry to issue health care regula-
tions.

Tardive dyskinesia: A neurological condition characterized by involun-
tary movements of the mouth and tongue, and sometimes the arms,
legs, head, or trunk, tardive dyskinesia is associated with prolonged
exposure to some medications, particularly the older, conventional
antipsychotic medications.

Treatment outcome data: Treatment outcome data measure the health
status of individuals enrolled in MCOs resulting from treatment and
services received or denial of services requested. Treatment outcome
data should include factors such as general health status, level of func-
tioning, quality of life, and measures reflecting consumer and family
member satisfaction or dissatisfaction with the managed care plan and
treatment provided or denied.

Utilization review: A utilization review is an evaluation, most often con-
ducted by the managed care plan, of the appropriateness and medical
necessity of treatment and/or the need for continuation of treatment,
based on clinical criteria developed by the managed care organization.
Managed care plans use utilization review as a strategy to control
costs. Many managed care plans perform the utilization review func-
tions themselves. Others contract with independent third-party uti-
lization review agents. Although utilization reviews should be con-
ducted exclusively by qualified medical professionals, MCOs have
reportedly used case managers or other unqualified individuals to per-
form these functions. A handful of state legislatures have considered
legislation that would limit the utilization review function to medical
professionals who have the same qualifications as the treating
provider requesting approval for the services.
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Waivers: Medicaid waivers are available to states when the Health Care
Financing Administration (HCFA), the federal agency responsible for
oversight of state Medicaid programs, allows or grants states permis-
sion to waive certain federal requirements in order to operate a specif-
ic kind of program. In general, federal law allows states to apply for
two types of Medicaid waivers: Program Waivers (referred to as sec-
tion 1915 Freedom of Choice waivers), which allow states to waive
the federal requirements of state-wideness, comparability of services,
and freedom of choice; and Research and Demonstration Waivers
(referred to as section 1115 waivers). States use section 1915 waivers
to create carve-out delivery systems operated by managed behavioral
health care organizations to provide services for persons with mental
ilinesses and addictive disorders.
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Federal and state Medicaid laws and regulations provide limited
protection to consumers with serious mental illnesses. The 1997
Federal Balanced Budget Act resulted in changes to federal Medicaid
law that include several consumer protection provisions summarized
below. Federal Medicaid law also dictates certain services that must be
provided by states that receive federal matching funds for participating
in the Medicaid program. However, most Medicaid services are
optional, and the state decides on the scope of the services.

There are two ways for consumers participating in the Medicaid
managed care system to challenge a decision denying services and/or
coverage of services short of commencing a lawsuit. Consumers may
file a grievance with the managed care organization or may request a
fair hearing before the state Medicaid agency. If neither of these
options produces a satisfactory result, then consumers may consider
filing a lawsuit, which is frequently costly and time-consuming.

Federal Medicaid Law

1997 Balanced Budget Act (BBA)

The BBA includes provisions that require state Medicaid agencies to
provide consumers in the Medicaid program with the following rights
and/or protections.

O Enrollment in Medicaid MCOs—States may enroll Medicaid-
eligible persons in managed care entities on a mandatory basis
without HCFA-approved waivers under sections 1915(b) or 1115
of the Medicaid law; however, HCFA-approved waivers are
required when placing children with special needs and dually eli-
gible Medicaid—Medicare persons. States must submit a state
Medicaid managed care plan to HCFA for approval.

0 Consumer choice—The BBA requires that individuals be given a
choice of at least two MCOs, with certain limited exceptions such
as in rural areas. This provision of the act proved contentious and
appeared to be at cross-purposes with its intent.

The “consumer choice” provision of the BBA appeared to be
included to benefit consumers by providing them with choice in their
Medicaid managed care plans. However, consumer and advocacy
groups expressed great concern to HCFA because the most important
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consumer choice in a health care system is a meaningful choice of
providers and choice of different types of services, not choice of managed
care plans. The concept of a choice of specialized managed behavioral
health care plans is extremely difficult for state Medicaid programs to
implement effectively, and as a result few states have attempted to
have more than one Medicaid managed behavioral health care con-
tract.

The difficulties with a choice of managed care plans include the
fact that there are typically small numbers of individuals who use spe-
cialized services, making it difficult to have economies of scale if there
is more than one managed care organization. Also, having two or
more managed care contracts leads either to individual consumer
choice (which significantly increases the risk of adverse selection and
plan actions to discourage the most seriously ill from signing up) or
to assignment from the state Medicaid program (which negates the
whole notion of choice).

The provision has the effect of imposing unnecessary administra-
tive burdens and costs on the state Medicaid programs without con-
ferring a significant benefit on consumers. Currently, most states are
still operating Medicaid managed care under an HCFA-approved waiv-
er and have not yet had to provide a choice of managed care plans.

00 Termination rights—Enrollees may terminate their enrollment in
an MCO for cause at any time, and without cause during a 90-day
period following initial enrollment, and at least every 12 months
thereafter. States are required to inform all Medicaid enrollees of
their termination rights at least 60 days before each annual enroll-
ment season.

O Enrollment priorities and default enrollment—States must estab-
lish enroliment priorities for MCOs that do not have sufficient
capacity to enroll all individuals seeking enrollment. Under these
priorities, individuals already enrolled with the MCO are given
priority in continuing enroliment.

[0 Default enrollment—States must also establish a default enroll-
ment process under which people who fail to enroll with an MCO
during the enroliment period will be enrolled by the state with
several factors taken into consideration, including attempts to con-
tinue existing provider-consumer relationships.

0 Disclosure of information—Information distributed to Medicaid
enrollees must be easily understood, and each Medicaid MCO
must, upon request, make available to enrollees and prospective
enrollees the following information:

Provider identity, locations, qualifications, and availability
Enrollee rights and responsibilities

Scope of covered services

Grievance and appeal procedures

I I I
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Note—A provision that would have required MCOs to disclose

to enrollees the proportion of premiums and revenues spent for non-

health care items and services was amended out of the enacted ver-

sion of the BBA. Advocates should still request that information from
their state Medicaid agency and/or MCO. It is also critical that advo-
cates request a copy of the “medical necessity” definition used by the

MCO to deny or restrict care and a copy of its clinical guidelines.

0 Comparative information—States must annually make available
and provide upon request a list identifying the MCOs that are (or
will be) available and must provide the following comparative
information, presented in a chart-like form:

[0 Benefits covered and cost-sharing imposed by the MCOs
[0 Service area of the MCOs
O Quality and performance of the MCOs

O Information on benefits not provided by the MCO—States must
inform Medicaid enrollees of any benefits to which they may be
entitled under Medicaid law that are not available through the
MCO, and also must inform them of where and how they may
access those benefits.

O Emergency services—Medicaid MCOs must cover emergency
services without prior authorization, regardless of whether a person
obtains the services in or out of network. The BBA defines “emer-
gency services” in relevant part as—

...inpatient and outpatient services that are needed to evaluate or
stabilize an emergency medical condition, which is defined in
relevant part as a medical condition manifesting itself by acute
symptoms of sufficient severity (including severe pain) such that
a prudent layperson, who possesses an average knowledge of
health and medicine, could reasonably expect the absence of
immediate medical attention to result in placing the health of the
person in serious jeopardy, serious impairment to bodily functions or seri-
ous dysfunction of any bodily organ or part.

The BBA added important consumer protections. However, advo-
cates and consumers with serious mental illnesses must persuade
HCFA and state Medicaid agencies of the critical need to always
classify suicide attempts and suicidal ideation as medical emergencies.

0 Gag clauses—Medicaid MCOs are prohibited from including gag
clauses in provider contracts. The law makes clear that Medicaid
beneficiaries are entitled to receive the full range of medical advice
and counseling that is appropriate for their care.

0 Grievance procedures—Medicaid MCOs must establish an internal
grievance procedure under which enrollees and providers may
challenge the denial of coverage of or payment for services.
Unfortunately, the BBA did not include provisions requiring
Medicaid MCOs to provide external independent reviews of denial
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Efforts were under

of care decisions and did not provide detailed requirements related
to coverage determinations, reconsideration, and appeals, all of
which were addressed in the BBA for Medicare. (Despite the fail-
ure to include external review requirements in the BBA, Medicaid
recipients are entitled to a fair hearing, as described below.)

Adequate capacity and services—MCOs must assure the state that
they have adequate capacity to offer an appropriate range of serv-
ices in the service area and must maintain a sufficient number,
mix, and geographic distribution of providers. A provision that
would have required MCOs to assure the state that they have an
appropriate range of services (which differs from the capacity to
offer services described above), including transportation and
translation services, was amended out of the enacted version of
the BBA.

Compliance with the Federal Parity Law—Medicaid MCOs must
comply with the provisions of the 1996 Federal Mental Health
Parity Act (MHPA), which provides that insurers may not impose
annual or lifetime limits on mental health benefits
if the same limits are not imposed on other physical
health benefits.

way in CongreSS in Unfortunately, the MHPA does not ensure full
2000. and will most parity because it only requires equal coverage for

annual and lifetime limits. It is still perfectly legal

Iikely continue in for insurers to impose on individuals enrolled in
2001. to expand the their plans higher copays and deductibles and to

restrict the number of hospital days and outpatient

MHPA to ensure full visits.

parity for individuals

Also, the law applies only to employers with 50
or more employees, and employers are not required

with severe mental to comply with the law if they can show that com-

iIlInesses.

pliance with the law results in an increase in costs
of 1 percent or higher.
Efforts were under way in Congress in 2000, and will

most likely continue in 2001, to expand the MHPA to ensure full parity for
individuals with severe mental illnesses.

O

Quality assurance standards—States must develop and implement
guality assessment and improvement strategies that include access
standards to ensure that covered services are available within rea-
sonable time frames, ensure continuity of care, and include ade-
guate primary and specialized services and monitoring procedures
for evaluating quality and appropriateness.

Also, MCOs with Medicaid contracts must have an annual exter-

nal independent review of the quality outcomes and timeliness of,
and access to, the items and services for which the MCO is responsible
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under the contract. The review results must be made available to
the public.

The BBA also requires follow-up studies by the U.S. General
Accounting Office (GAQO) and the Secretary of Health and Human
Services to address Medicaid MCO quality, accountability, and access.

A provision that would have required HCFA to develop public participa-
tion guidelines for states with Medicaid managed care systems was amended
out of the enacted version of the BBA.

Scope of Health Care Services Required by
Federal Medicaid Law
Federal Medicaid law requires states to provide benefits to individuals
who qualify for the program. The law includes a comprehensive list of
services that must be provided to individuals who qualify as “categori-
cally needy.” Most people with serious mental illnesses who are
Medicaid eligible fall under the “categorically needy” criterion.

To qualify as categorically needy, individuals must—
O meet the financial requirements of the Medicaid program;

O be disabled and receiving federal Supplemental Security Income
(SSI1) or qualify for a state SSI program; and/or

O qualify under a less strict standard developed by the states for indi-
viduals with disabilities.

Federal Medicaid law requires states to provide the following ben-
efits to individuals who qualify as categorically needy:
Inpatient and outpatient hospital services
Physician services
Medical and surgical dental services
Nursing facility services for individuals 21 years or older
Home health care for persons eligible for nursing facility services

Rural health clinic services and other ambulatory services offered
by a rural health clinic that are otherwise covered under the state
plan

Laboratory and x-ray services
Pediatric and family nurse practitioner services

[0 Early and periodic screening, diagnosis, and treatment (EPSDT)
services for individuals under age 21

Ny Y A O
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Some states also provide the following optional Medicaid services:

0 Rehabilitation services
Clinical services
[0 Targeted case management

|
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O Prescription drugs
O Institutions for mental diseases for individuals under age 22
00 Institutions for mental diseases for individuals over age 64

In a June 7, 1999, letter to state Medicaid directors, HCFA empha-
sized that programs of assertive community treatment (PACT) could

Despite what
appears to be a com-
prehensive list of
services required by
federal Medicaid
law, the reality of
managed care is that
the actual scope of
Medicaid services
provided to con-
sumers with serious
mental illnesses may
be much narrower,
depending on how
managed care sys-
tems use medical
necessity and clinical
guideline reviews to
limit care.

be financed through the use of Medicaid optional
services.

Coverage for Individuals Qualifying as
“Medically Needy”

States have the option of covering persons other
than those who qualify as “categorically needy,”
including individuals who are “medically needy”
(individuals who would qualify as categorically
needy, except that they earn more than the thresh-
old). The federal Medicaid law requires states that
decide to cover the “medically needy” to provide
an additional minimum level of services.

Despite what appears to be a comprehensive
list of services required by federal Medicaid law, the
reality of managed care is that the actual scope of
Medicaid services provided to consumers with seri-
ous mental illnesses may be much narrower,
depending on how managed care systems use med-
ical necessity and clinical guideline reviews to limit
care.

For that reason, consumers and family members
need to advocate for strong consumer protections
in grievance and appeal procedures to counter the
tendency of managed care to narrow the scope of
services available to consumers.

Challenging Managed Care Decisions
to Deny Services and/or Coverage

Federal Medicaid law provides two ways for con-
sumers to challenge managed care decisions to

deny services and/or coverage of services short of filing a lawsuit.
Consumers may participate in the MCQO’s internal grievance process or
request a fair hearing from the state Medicaid agency.

Managed Care Organization Internal Grievance Process

In the public mental health system, federal law requires state
Medicaid contracts with managed care organizations to include inter-
nal grievance procedures that allow consumers to file complaints on
denial of care decisions. Consumers may file a grievance or appeal
denial of care decisions for many reasons, including denial of hospital
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admissions, failure to authorize coverage for continued care in a hos-
pital, restrictions in the number of psychotherapy visits, and denials of
coverage of medication necessary to treat a severe mental illness effec-
tively and safely.

Internal grievance procedures usually, but not always, lead to rubber-
stamped decisions by 